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Office of Legislative and Intergovernmental Affairs 



Office of the Anbtam Attorney General 


MnMtfron, D.C. 20530 


The Honorable Orrin G. Hatch 
Chairnan, Connittee on Labor and 
Hunan Resources 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairnan: 


+h» fJ!l e P ur P® 8e ot this letter is to subnit the views of 
the Departnent of Justice regardina s 1815 lil ZizHi S 
polygraph Protection Act of lSS|?2 Ih. thuZfc?* 

"°» w SS“ScLSS*o? , gs. t -;s t ^! e * 

In addition, this section pernits the Departnent 

J?„:S‘}s 1 fi: r n r ly ? r * ph p«^nrs S; irSrJi "E 

however. li.iUd to JSe Dep« £ dH««? ‘ ‘S? h^ “*• 
Executive agencies and depart«nts engage contiactors to 

•PPl led ‘to" the ‘not tonal SSR^^ta^S*; 1 "^ 

JsjssmdSSZ 

also to eaployees of contractor. for th.s. oth.r^a.^^I 
and departaents, provided that the esplovee has a2?12?il 
h*en identified as r egu i r ing access to clsssified infar^ 
-ation before being subJecSd to s p^ygr^^^SiMt!^. 


|y -• 
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In lieu of Section 8 of S. 1815. 
proposes the following: 


the Department of Justice 


Sec. 8: 


^ Exemptions 


The P r ? vi8ions of this Act shall not apply 
any indiv * d ual Who is employed 
by the United States Government, a state govern- 
ment, city, or any political subdivision of a 
■t«te or city, nor shall this act prohibit the 
administration, in connection with the perfor- 
!fI2 e « 0 J any fcoction requiring access to classi- 

USlSSFS*?*' ? f • poly ® r *P h examination to 
of • contractor to the Central 

:J te if i9e " ce A 9 enc y» tfc e Department of Defense, 

frh* S**®**?^* o£ Bner 9y» the Department of State, 

sScufitJ r lLS5 ea ih° f a. InVe8ti9ation# the Nat i°nal 
?!S^iJ y / 9 ? y# the Treasury Department, or other 

?*?*J al agencies or departments whose contractors 
require access to classified informationT} 

to edainistering . poly 9 r«ph ..«".uSn. P '* 

In addition to the concern cited above, we note that the 
language of Sections 3(1) and 3(2) of the bill is eStreSelv 
broad and extends beyond the stated purposes, in its present 
form, this legislation would not only prohibit emplovers from 
requiring, requesting, or suggesting that employs it 

connectionEith^their f Ub ? U examinations in 

connection with their employment, but would also prohibit th* 

employer from permitting an employee to submit toEuch tests 

foj any Purpose. This language could be construed to plSce an 

affirmative duty on an employer to prevent employees, or even 

prospective employees, from submitting to such eHSiiatioE bv 

any person for any purpose, lest the Employer be wbie^tjn * 

the enforcement provisions of Section 7. Because the stated 

Sn^„?f.^ e K bil i *• \ to P«v.nt th. a.ni«I of «pJo^? d 
opportunities based on the use of lie detectors," the Justice 
Department is concerned that the present language may oversteD 
the., objectives. The prospect of being in ?iol.t“X of the 
«| i K 1 ^«*? rOV ^ S i° nS b y not preventing an employee from 

S^^2?eS°io n ^ rily f° a examination. Especially 

the en> P lo y e « a position with an employer and* 
administered by an entity other than the employer /would do 
little to promote the purposes of the bill. 


u ■* 
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Section 3(2), in its current form, would prohibit 
reference to, or the use of, sny polygraph examination 
results for any purpose, without regard to whether the 
test was administered by an employer who seeks to rely on 
the information for employment purposes. As written, the 
bill could prohibit reliance on results obtained from a 
polygraph test legally administered by an agency with the 
authority to do so, such as a local law enforcement organi- 
sation. As with Section 3(1), it is not clear that the stated 
purpose of the Act calls for this degree of restriction on the 
ability of employers to protect their interests. 

We believe that Section 8 should be amended as suggested 
above and that consideration should be given to narrowing the 
breadth of Section 3. Otherwise, the Department of Justice 
interposes no objection to enactment of this legislation. 

The Office of Management and Budget has advised this 
Department that there is no objection to the submission of 
this report from the standpoint of the Administration's 
program. 


Sincerely, 


Phillip D. Brady 

Acting Assistant Attorney General 
Office of Legislative and 
Intergovernmental Affairs 
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